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An Introduction to Responsibilities
of Berrien Regional Education Service Agency to Students with Disabilities
under Section 504 of the Rehabilitation Act of 1973

S

Section 504 of the Rehabilitation Act of 1973 prohibits discrimination against students with disabilities by
school districts receiving federal financial assistance. Included in the U.S. Department of Education
regulations for Section 504 is the requirement that qualified students with disabilities be provided with a
free and appropriate public education. The 504 regulations set forth specific FAPE requirements, including
identification, evaluation, provision of appropriate services, and procedural safeguards.

The Berrien Regional Education Service Agency (Berrien RESA), in accordance with Section 504 of the
Rehabilitation Act of 1973 and its implementing regulations, is committed to providing a free and
appropriate public education to each qualified student with a disability within its jurisdiction, regardless of
the nature or severity of the handicap. The Director of Special Education is designated as the school
district’s Section 504 educational services coordinator.

The Individuals with Disabilities Education Act (IDEA) and Michigan Mandatory Special Education Act
(MMSEA) define as eligible only students who have certain specified types of impairments and who,
because of one of those conditions, need special education. All students who are eligible under IDEA and
MMSEA are also eligible under Section 504. For these students compliance with IDEA and MMSEA will
assure compliance with Section 504’s FAPE-based requirements.

Section 504, on the other hand, protects all students having a physical or mental impairment that
substantially limits one or more major life activities (including learning). Section 504 covers all student
who meet this definition, even if they do not fall within the IDEA eligibility categories or need special
education. However, an impairment which does not substantially limit the performance of a major life
activity in the educational setting is not a disability for educational purposes under Section 504.

If the District has reason to believe that a student has physical or mental impairment that substantially
limits a major life activity to the degree that the student requires accommodations, adaptations, or related
aids and services to access a free appropriate public education, the District must evaluate the student; if the
student is determined to be eligible under Section 504, the District must develop and implement a plan for
the delivery of any needed services.

What is required for the Section 504 evaluation and placement process is determined by the type of
impairment believed to be present and the other types of services the student may need. The evaluation
measures must by validated for the purposed being used, tailored to assess the specific areas of concern,
and selected and administered to ensure that the assessment accurately reflects what the appropriate,
aptitude and achievement tests, teacher recommendations, physical condition, social or cultural
background, and adaptive behavior. Evaluations more limited than a full special education evaluation may
be adequate in some circumstances. For example, in the case of a student with juvenile arthritis, the
evaluation might consist of the school nurse meeting with the parent and reviewing the psychoeducational
evaluations may be used if such evaluation assessed the ADD issue. The 504 Committee will review
current record information and determine what additional assessment information is necessary to meet 504
evaluation requirements and provide sufficient information to the 504 Committee to make an eligibility
determination.

The determination of 504 eligibility and what, if any, services are needed for FAPE must be made by a
group of persons knowledgeable about the student, the meaning of evaluation data, and placement options.
The Child Study Team in each school, with supplemental staff as necessary for the suspected/identified
physical or mental impairment, serves as the Section 504 Committee processing each student referral. The
504 Committee should review the nature of the impairment, whether it substantially limits the student’s
major life activities in the educational setting, whether special interventions are needed and, if so, what
those interventions are. These decisions about Section 504 eligibility and interventions must be
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documented in the student’s file and reviewed periodically. Reevaluations must be conducted every three
years and before any significant change in placement.

The District will invite the student’s parent/guardian or adult student to be participants in the Section 504
Committee meeting and will inform them, by advance written notice, of the date, time, and purpose of the
Committee meeting.

Under Section 504, the parents or guardian must be provided with notice of actions affecting the
identification, evaluation, or placement of the student, and are entitled to an impartial hearing if they
disagree with the District’s decisions in these areas. For disabilities covered only by Section 504 and not
the IDEA, a Section 504 hearing will be made available.

In summary, it is important to keep in mind that students who have physical or mental impairment that
substantially limit one or more major life activities in the school setting are entitled to rights under Section

504 even though they may not fall into IDEA disability categories and may not be covered by that law.

The IDEA and Section 504: A Comparison

Component

The IDEA

Section 504

General Purpose

Definition of Impairment

Areas of Impact

Level of Impact

Consideration of mitigating
measures in eligibility
determination

Is a federal funding statue
whose purpose is to provide
financial aid to states in their
efforts to ensure adequate and
appropriate services for
disabled children.

The student must meet State
criteria for at least one of the
13 covered disability
categories plus demonstrate
adverse impact to the point
the student needs special
education and/or related
services to access educational
benefit.

Adverse impact on progress
in the general curriculum.

To the point that the student
needs special education
and/or related services.

Allowed to consider
mitigating measures in
certain circumstances, e.g.,
medication for ADHD.

Is a broad civil rights law
which protects the rights of
individuals with disabilities
in programs and activities
that receive federal financial
assistance. This financial
assistance typically comes
from the U.S. Department of
Education and the U.S.
Department.

Identifies a student with a
disability as someone who
has a physical or mental
impairment which
substantially limits a major
life activity, has a record of
such an impairment, or is
regarded as having such an
impairment.

Adversely affects a major life
activity.

To the point that results in
substantial impairment of
major life activity.

Not allowed to consider
mitigating measures except
ordinary eye glasses and
contact lenses.




Component

Responsibility to provide
an appropriate educational
program.

Funding

Accessibility

Procedural Safeguards

The IDEA

District is required to provide a
free appropriate public
education to each IDEA
eligible student.

Requires a written and specific
Individualized Educational
Program (IEP).

“Appropriate education”
means a program designed to
provide “educational benefit.”

Provides additional funding, if
a student is eligible under the
IDEA.

Requires that modifications
must be made, if necessary, to
provide access to a free and
appropriate education.

Requires notice to the parent or
guardian with respect to
identification, evaluation,
and/or placement actions.

Requires written notice.

Delineates required
components of written notice.

Requires written notice prior to
any change in placement.

Sectio() L

Section 504 provides protection
against disability discrimination to
each 504 eligible student. If necessary
for the student to receive an equal
educational opportunity, the district
must also proved a free appropriate
public education.

Requires documentation of evaluation
information from a variety of sources.
A written 504 plan is not required by
504 regulations, but is best practice to
document services when these are
necessary to assure FAPE.

Appropriate education includes, as
appropriate, interventions such as
general education, special education,
and/or related aids and services.

Does not provide additional funds.

Has regulations regarding building
and program accessibility.

Requires notice to the parent or
guardian with respect to
identification, evaluation, and/or
placement actions.

Requires written notice.

Delineates components, but much less
detail.

Requires notice “with respect to
actions regarding placement”.




Component

Evaluations

Grievance Procedure

Due Process

Exhaustion

Enforcement

IDEA

Requires consent before an
initial evaluation is conducted.

Requires re-evaluations to be
conducted at least every three
years.

Requires an IEP meeting
before any change in
placement, but not an
evaluation (although this may
be helpful).

Provides process for requesting
independent educational
evaluations at public expense.

Does not require a grievance
procedure or a compliance
officer. Parents may file a
complaint alleging a violation
of special education law.

Both statues require districts to
provide impartial hearings for
parents or guardians who
disagree with the
identification, evaluation, or
placement of a student with
disabilities.

Delineates specific
requirements as detailed in the
IDEA.

Requires the parent or
guardian to pursue
administrative hearing before
seeking redress in the courts.

Enforced by USDOE Office of
Special Education Programs.
Compliance is monitored by
the Michigan Department of
Education and the Office of
Special Education and Early
Intervention Services.

Section 504

504 regulations are silent. District
504 procedures require written
consent prior to initial evaluation,

Requires periodic re-evaluations.
District 504 procedure require at least
every three years.

Re-evaluation is required before a
significant change in placement.

Regulations are silent. Case law
requires IEEs provided by parents
must be considered in 504 meeting.

Requires districts with more than 15
employees to designate an employee
to be responsible for assuring district
compliance with Section 504 and
provide a grievance procedure for
parents, students, and employees.

Both statues require districts to
provide impartial hearings for parents

_or guardians who disagree with the

identification, evaluation, or
placement of a student with
disabilities.

Requires that the parent have an
opportunity to participate and be
represented by counsel. Other details
are left to the discretion of the local
school district.

Not required.

Enforced by USDOE Office for Civil
Rights.




Component The IDEA Section 504
Employment Only reference to employment Prohibits recipient of federal financial
is an affirmative hiring assistance from subjecting a qualified
requirement to hire individuals employee with a disability to
with disabilities in IDEA disability discrimination. Requires
funded programs. provision of reasonable

accommodations to the known
physical or mental impairments of the
otherwise qualified employee with a
disability, unless would impose undue
hardship.

Purpose

It is the intent of the Anywhere Public School District to provide a free and appropriate public education to
each qualified student with a disability within its jurisdiction regardless of the nature or severity of the
handicap. The District will:

ensure that no qualified person with a disability will, on the basis of disability, be excluded from
participation in, be denied the benefits of, or otherwise be subjected to, discrimination under any
of its programs or activities.

identify, and evaluate students with suspected 504 disabilities; and provide a free and appropriate
public education (i.e., regular education, special education and/or related aids or services) to
students who need such interventions to access their educational program within the meaning of
Section 504 of the Rehabilitation Act of 1973.

assist in determining whether students are disabled under 504 even though they do not require
services pursuant to the Individuals with Disabilities Education Act (IDEA).

enforce the Section 504 due to process rights of students with suspected 504 disabilities, identified
students and their parents.

assign a 504 coordinator to coordinate District efforts to comply with Section 504 requirements.

Definitions Under Section 504

A “free and appropriate public education” is the provision of regular or special education and related aids

and services that are designed to meet the individual educational needs of students with disabilities as

adequately as the needs are met for non-disabled students.

An individual with a disability under Section 504 is any person who:

has a physical or mental impairment which substantially limits one or more major life activities,
has a record of such an impairment, or

is regarded as having such an impairment.




“Has a record of such an impairment” means the student has a history of, or has been classified as having,
a mental or physical impairment that substantially limits one or more major life activities.

A “major life activity” includes functions such as caring for one’s self, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, working, eating, sleeping, standing, lifting, bending, reading,
concentrating, thinking and communicating. A major life activity also includes the operation of a major
bodily function, including but not limited to, functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine and reproductive
functions.

A “physical or mental impairment” is:

o any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological; musculoskeletal; special sense organs;
respiratory, including speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic
and lymphatic; skin; and endocrine; or

e any mental or psychological disorder such -as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities.

A “qualified individual with a disability” is an individual with a disability who is:
e of an age during which non-disabled persons are provided -public preschool, elementary,
secondary, or adult education services;
e of an age during which it is mandatory under Michigan law to provide such services to students
with disabilities; or
e entitled to a free and appropriate public education from the State of Michigan under Section 612 of
the individuals with Disabilities Education Act.

Identification and Referral Procedures

Students who are believed to have a physical or mental impairment that substantially limits a major life
activity may be referred to the Child Study Team by a parent, guardian, teacher, other certificated school
employee, or community agency. The Child Study Team may also make a 504 referral.

Upon receipt of a 504 referral, the building principal or designee shall convene a 504 Committee meeting
to consider the referral.

a. The 504 Committee will consider the referral and the student’s existing academic, social,
and behavioral records which will be reviewed to determine whether an evaluation is
appropriate.

b. The 504 Committee will develop an evaluation plan for any student who is believed to
have a physical or mental impairment which substantially limits one or more major life
activities.

c. If a request for a 504 evaluation is denied, the 504 Committee will inform the parents or
guardian of this decision and of their procedural rights.




Evaluation

The evaluation shall provide information relevant to the 504 Committee in determining 1) whether the
student is 504 eligible 2) whether the student needs instructional accommodations, adaptations and related
aids or services in order to access a free appropriate public education; and 3) the services needed by an
eligible student.

The evaluation procedures to be followed may be, but need not be, the evaluation procedures which are or
were followed for evaluating students with suspected disabilities under the Individuals with Disabilities
Education Act (IDEA). However, for students who may be disabled under Section 504 of the Rehabilitation
Act of 1973, but not under IDEA, the evaluation procedures must ensure that:

a. tests and other evaluation materials have been validated for the specific purpose for which they are
used and are ‘administered by trained personnel in conformance with the instructions provided by
their producer;

b. tests and evaluation materials include those tailored to assess specific areas of educational needs
and not merely those which are designed to provide a single general intelligence quotient; and

¢. - tests are selected and administered so. as best to ensure that results accurately reflect the student’s
aptitude, achievement level, and whatever other factors the test purports to measure

d. the evaluation draws upon information from a variety of sources

e. parental consent for evaluation is obtained prior to the initial evaluation

Eligibility

Upon completion of the evaluation and dissemination of a written evaluation report to the parents and
relevant District staff, a 504 Committee meeting will be convened to review the evaluation data and
determine whether the student is eligible under Section 504. The parents will be given notice of the
meeting, an invitation to participate, and a copy of procedural safeguards.

In determining eligibility, the 504 Committee must conclude that the student has a physical or mental
impairment that substantially limits a major life activity in the school setting. “Substantial limitation”
means restricted in the condition, manner or duration of the performance of a major life activity relative to
the average person in the population.

If the 504 Committee suspects that the student is eligible for special education and related services under
both the IDEA and Section 504 of the Rehabilitation Act of 1973, an Individualized Education Program
(IEP) team meeting shall be convened to consider IDEA eligibility. If the student is determined to be IDEA
eligible, services necessary for FAPE shall be developed pursuant to the procedures of the IDEA and the
IEP.

Reevaluation

For a student who is eligible solely under Section 504 (i.e., is not IDEA eligible), the District shall conduct
a reevaluation of the student:

a. prior to any significant change in placement;

b. every three years or more frequently if conditions warrant; and

c. if the student’s parent(s)/guardian(s) or teachers reasonably request an evaluation.




Placement/Services

For students who have been identified as having a disability within the meaning of Section 504, and in need
of regular education, specialized instruction or related aids or services, the 504 Committee shall determine
what services are need to ensure that the student receives a free and appropriate public education.

A 504 Committee meeting, to consider the result of the initial evaluation shall be conducted within thirty
(30) school days from the ‘date of receipt of parent/guardian consent to evaluate. Time lines may be
extended with consent of parent(s)/guardian(s) and the District.

When interpreting the evaluation data and when making placement decisions, the 504 Committee will:

a. - draw upon information from a variety of sources including aptitude and achievement tests, teacher
recommendations, physical condition, social or cultural background, and adaptive behavior;

b. ensure that all the evaluation data is documented and carefully considered;

c. -ensure that any placement  decision is made by a group of persons, including persons
knowledgeable about the child, evaluation data and placement options, and

d. - ensure that the student is placed with non-disabled students to the maximum extent appropriate to
meet the student’s needs. The student’s education must be.provided in a regular education
classroom unless it can be clearly demonstrated that education in the regular environment with the
use of supplementary aids and services cannot be satisfactorily achieved.

If the 504 Committee determines that the student is “disabled” under Section 504 of the Rehabilitation Act
of 1973, it will determine whether the student requires services, accommodations, or modifications to
his/her regular education program to ensure that the student’s needs are met as adequately as the
educational needs of non-disabled students are met. If so, it will develop a 504 Plan.

The 504 Committee determines that although the student has a disability, no services, accommodations or
modifications are currently required. If so, the record of the 504 Committee proceedings will reflect the
identification of the students as disabled under Section 504 and state the basis for the decision that no
special services are presently needed. For example, certain conditions, such as AIDS or asthma, may have
periods of remission during which time services are not necessary. Other conditions, such as ADHD, may
respond well to medication and no services may be necessary. In all such cases a review schedule should be
included in the 504 documentation.

Procedural Safeguards/Parent Rights

Parent(s)/guardian(s) under Section 504 of the Rehabilitation Act of 1973 have the right to:

e be notified in writing of all District decisions concerning the identification, evaluation, or
educational services for a student made under this policy;

know when eligibility, or ineligibility, is determined,

know when a 504 plan is developed;

know when there is significant change in a 504 plan;

file a written complaint with the District Section 504 coordinator within ten (10) calendar days of
an alleged violation of Section 504 regulations or Board Policy;

have an evaluation that draws on information from a variety of sources;

be informed of any proposed actions related to eligibility and plan for services;

examine all relevant records;

receive all information in their native language and primary mode of communication; and

have periodic re-evaluations and an evaluation before there are any significant changes in
program/service.







